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GENERAL INSTRUCTIONS FOR CONTESTING TENTATIVE RULINGS IN DEPT. 12 

 
NOTE PROCEDURE CAREFULLY 

 
The tentative ruling will become the Court’s ruling unless by 4:00 p.m. of the court day preceding 
the hearing, counsel or self-represented parties call the department rendering the decision to 
request argument and to specify the issues to be argued. Calling counsel or self-represented 
parties requesting argument must advise all other affected counsel and self-represented parties by 
no later than 4:00 p.m. of his or her decision to appear and of the issues to be argued. Failure to 
timely advise the Court and counsel or self-represented parties will preclude any party from 
arguing the matter. (Local Rule 3.43(2).) 
 
Note: In order to minimize the risk of miscommunication, Dept. 12 prefers and encourages fax or 
email notification to the department of the request to argue and specification of issues to be 
argued – with a STRONG PREFERENCE FOR EMAIL NOTIFICATION.  Dept. 12’s Fax Number 
is: (925) 608-2693.  Dept. 12’s email address is: dept12@contracosta.courts.ca.gov.  Warning: 
this email address is not be used for any communication with the department except as expressly 
and specifically authorized by the court.  Any emails received in contravention of this order will be 
disregarded by the court and may subject the offending party to sanctions. 
 

Submission of Orders After Hearing in Department 12 Cases 
 
The prevailing party must prepare an order after hearing in accordance with CRC 3.1312. If the 
tentative ruling becomes the Court’s ruling, a copy of the Court’s tentative ruling must be 
attached to the proposed order when submitted to the Court for issuance of the order. 
 

 1.  TIME:  9:00   CASE#: MSC14-02082 
CASE NAME: UECKER VS. NG 
HEARING ON MOTION TO COMPEL MATTHEW KELLY'S COMPLIANCE WITH SUBPOENA 
FILED BY SUSAN L UECKER 
* TENTATIVE RULING: * 
 
This motion was continued to June 15 at a CMC earlier this week. 
 

  

 2.  TIME:  9:00   CASE#: MSC15-00422 
CASE NAME: CLARK VS. QASSEM 
HEARING ON DEMURRER TO 3rd Amended COMPLAINT 
FILED BY SETERUS, INC. 
* TENTATIVE RULING: * 
 
Before the Court is a demurrer filed by Defendant Seterus, Inc. The Demurrer relates to the 
Third Amended Complaint (“TAC”) filed by Frank Clark and Bruce Clark, by and through their 
guardian ad litem, Tracy Clark (collectively, “Plaintiffs”). The TAC asserts causes of action for 
(1) negligence and (2) premises liability. Defendant demurs pursuant to Code of Civil Procedure 
§ 430.10(e) on the grounds that it did not owe a duty of care to Plaintiffs because it did not own, 
possess, or control the premises at the time of Plaintiffs’ injury. 

mailto:dept12@contracosta.courts.ca.gov


CONTRA COSTA SUPERIOR COURT 
MARTINEZ, CALIFORNIA 

DEPARTMENT:   12 
HEARING DATE:   06/01/18 

 
 

- 2 - 

The demurrer is overruled.  Seterus must file and serve its answer to the TAC by June 29, 
2018. 

Seterus demurred to the Second Amended Complaint on the exact same grounds.  The Court 
overruled that demurrer.  However, Plaintiffs filed a Third Amended Complaint after Defendant 
Safeguard Properties Management, LLC’s demurrer was sustained with leave to amend. As a 
threshold issue, Plaintiffs argue that Defendant is estopped from demurring on this ground.  

Plaintiffs are incorrect that the present demurrer is barred by collateral estoppel.  That doctrine 
applies only when there has been a prior final adjudication of the issue.  E.g., DKN Holdings 
LLC v. Faerber (2015) 61 Cal.4th 813, 825.  However, on a less formal and more discretionary 
level, the principle of law of the case generally precludes reconsideration of a previously 
decided issue by the same court at a later stage of the case, absent unusually good reasons to 
revisit the issue.  Here, with two exceptions, Seterus simply presents the same arguments 
already rejected on the prior demurrer, with no reason why it would expect the Court to rule 
differently.  Thus, to that extent the demurrer is overruled for the reasons already laid out in the 
Court’s prior ruling overruling Seterus’s demurrer to the Second Amended Complaint.  It is 
unnecessary to repeat those reasons here. 

Seterus does argue two new points.  First, in its reply it notes that Plaintiffs added one 
paragraph of factual allegations concerning Seterus’s control of the premises.  But it offers no 
argument or contention why that added paragraph would undermine the Court’s previous ruling 
or contribute anything to Seterus’s argument. 

Second, Seterus argues that Plaintiffs are barred by the affirmative defense of assumption of 
risk, because they were direct participants in Defendant Qassem’s alleged illegal and dangerous 
activity of manufacturing BHO.  Needless to say, one does not find that asserted fact in the 
TAC.  Seterus would have the Court nevertheless rule in favor of this affirmative defense on the 
strength of a factual assertion made by a police officer in a declaration in support of a search 
warrant.  That is of course impermissible on a demurrer.  The officer’s statements are hearsay.  
The Court could not take judicial notice of the truth of the factual assertions made in an 
evidentiary document such as this.  A defendant cannot use sworn third-party testimony 
(whether a declaration or some other form, such as here) to obtain adjudication of factual issues 
at the demurrer stage, under the guise of “taking judicial notice” of that testimony. 

“The court will take judicial notice of records such as admissions, answers to interrogatories, 
affidavits, and the like, when considering a demurrer, only where they contain statements of the 
plaintiff or his agent which are inconsistent with the allegations of the pleading before the court.  
The hearing on demurrer may not be turned into a contested evidentiary hearing through the 
guise of having the court take judicial notice of affidavits, declarations, depositions, and other 
such material which was filed on behalf of the adverse party and which purports to contradict the 
allegations and contentions of the plaintiff.”  Del E. Webb Corp. v. Structural Materials Co. 
(1981) 123 Cal.App.3d 593, 604 (emphasis added.)  Here, the proffered police declaration 
includes statements that the officer says plaintiffs made; but the officer’s own assertion that 
plaintiffs made those statements is itself untested hearsay. 

Request for Judicial Notice 
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Seterus requests judicial notice of several documents.  The request is unopposed, and is 
granted as to recorded title documents.  It is denied as to a cross-complaint by a co-defendant, 
and as to the proffered “Declaration of Probable Cause for Arrest Warrant”. 

 

  

 3.  TIME:  9:00  CASE#: MSC16-01639 
CASE NAME: MASON VS. AMERICAN MEDICAL RESPONSE 
HEARING ON MOTION FOR A DETERMINATION OF THE APPLICATION OF MICRA 
FILED BY AMERICAN MEDICAL RESPONSE, INC. 
* TENTATIVE RULING: * 
 

The motion of defendant American Medical Response, Inc. (“AMR”) for a determination 
that the Medical Injury Compensation Reform Act of 1975 (“MICRA”) applies to this case is 
denied.  For the reasons stated below, the court rules that MICRA does not apply to this 
accident as to any plaintiff. 

 
Procedural Setting 
 
At the outset, there is some imprecision and awkwardness about how this motion was 

filed and whether it is properly before the Court for decision.  At a CMC the parties suggested 
that a major obstacle to possible settlement was disagreement as to the applicability of MICRA.  
The Court suggested that the parties might benefit if they could find a vehicle for presenting that 
“logjam” legal question to the Court for early decision, such as a stipulation for a motion for 
summary adjudication under Code of Civil Procedure § 437c(t).  AMR proposed such a 
stipulation and at least one of the parties declined to stipulate.  AMR proceeded with the motion 
anyway (though being a little vague in how the motion is labeled and on what procedural 
provision it rests).  None of the other parties, including the one who declined to stipulate, has 
raised any procedural objection to the motion, or argued that the motion should be denied on 
procedural grounds.  Accordingly, the Court takes the plaintiffs’ non-opposition as tacit 
acquiescence in AMR’s choice of procedure, tantamount to stipulation under § 437c(t).  Further, 
the Court observes that no party suggests that the motion requires decision of any disputed 
factual points, or that the motion must be denied because of conflicting evidence or any triable 
issue of fact. 

 
Substantive Analysis 
 
To reduce the costs of insurance in cases of medical negligence, MICRA modifies 

normal rules applying to ordinary negligence actions.  Among its provision are ones applying a 
different statute of limitations and limiting noneconomic damages to $250,000.  (See Code of 
Civil Procedure § 340.5; Civil Code § 3333.2.)  

 
MICRA applies to “any action for injury against a health care provider based on 

professional negligence.”  (Civil Code § 3333.2; see also Code of Civil Procedure §340.5.)  A 
“health care provider” is any person licensed under various statutes, including the ones that 
apply to paramedics and ambulance companies.  (See Civil Code §3333.2(c)(1) and Canister, 
infra.)  “Professional services” means “a negligent act or omission to act by a health care 



CONTRA COSTA SUPERIOR COURT 
MARTINEZ, CALIFORNIA 

DEPARTMENT:   12 
HEARING DATE:   06/01/18 

 
 

- 4 - 

provider in the rendering of professional services, which act or omission is the proximate cause 
of a personal injury or wrongful death, provided that such services are within the scope of 
services for which the provider is licensed and which are not within any restriction imposed by 
the licensing agency or licensed hospital.”  (CC § 3333.2 (c)(2).) 

 
While cases squarely covered by MICRA are usually clear, cases near or beyond its 

boundaries are often not.  For instance, until recently it was not entirely clear whether every fall 
in a hospital was subject to MICRA or only falls by patients or involving special professional 
services issues.  Similarly, it was not clear whether all accidents involving ambulances were 
subject to MICRA or mainly only those that occurred while the ambulance was carrying a 
patient. 

  
The California Supreme Court clarified matters substantially as to the first situation in 

Flores v. Presbyterian Intercommunity Hospital (2016) 63 Cal.4th 75.   In doing so, it provided 
the clarification necessary to resolve the second.  (See Aldana v. Stillwagon (2016) 2 
Cal.App.5th 1.)   

 
Before Flores, there was a split in authority regarding falls in hospitals.  (See Gopaul v. 

Herrick Memorial Hosp. (1974) 38 Cal.App.3d 1002, 1005 (not applying MICRA where a hospital 
patient fell from a gurney during a coughing fit while left unattended); Murillo v. Good Samaritan 
Hospital (1979) 99 Cal.App.3d 50 (applying MICRA where a patient fell from her hospital bed 
while sedated after hospital employees negligently left the rails of her bed down during the 
night); Flowers v. Torrance Memorial Hospital Medical Center (1994) 8 Cal.4th 992, 999, 1002, 
fn. 6 (noting that Gopaul and Murillo reached contrary results, but declining to decide which was 
correct).) 

 
In Flores the Court provided tests to determine which patient and non-patient falls in 

hospitals are governed by MICRA.  The plaintiff in Flores was a patient.  She fell from a hospital 
bed when a rail collapsed. The Court held that MICRA applied because the injury resulted from 
alleged negligence in the use and maintenance of equipment needed to implement the doctor's 
order concerning her medical treatment.  In explaining its holding, the Court provided the 
following guidance regarding future cases.  Flores dealt with the special statute of limitations 
under MICRA (Code of Civil Procedure § 340.5) rather than the cap for noneconomic damages 
(Civil Code § 3333.2), but the definitions in each statute are the same. 

 
The court said, “[S]ection 340.5 applies to [more than just] those specific tasks that 

require advanced medical skills and training. A medical professional or other hospital staff 
member may commit a negligent act in rendering medical care, thereby causing a patient's 
injury, even where no particular medical skills were required to complete the task at hand.” 
(Flores, supra, 63 Cal.4th at 85.)  “[I]f hospital staff place a violently coughing patient on a 
gurney for X-rays, and the patient falls to the ground after the staff negligently leave her 
unsecured while the film is developed, the hospital has caused injury in the rendering of 
professional services to the patient, even though fastening straps requires no special skill.”  
(Ibid.)   

 
 On the other hand, “a hospital's negligent act or omission does not qualify as negligence 
‘in the rendering of professional services’ (§ 340.5, subd. (2)) merely because it violates a state 
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licensing requirement to maintain the premises in ‘good repair’.... Such a rule would collapse the 
first (“a negligent act or omission … in the rendering of professional services”) and third (“within 
the scope of services for which the [health care] provider is licensed”) parts of the statutory 
definition, thereby essentially reading out of the statute the independent requirement that the 
negligent act or omission must occur “in the rendering of professional services.” (§ 340.5, subd. 
(2).) It would thus sweep in not only negligence in performing the duties that hospitals owe to 
their patients in the rendering of medical diagnosis and treatment, but negligence in performing 
the duties that hospitals owe to all users—including personnel and visitors—simply by virtue of 
operating a facility that is open to the public. . . . It would mean, for example, that section 340.5 
would apply to a visitor's action for injuries resulting from a custodian's negligence in leaving a 
broom on a hallway floor, or a doctor's action against the hospital for failure to place a warning 
sign on a wet, recently mopped floor.”  (Id. at 86.)   
 
 “The text and purposes underlying section 340.5 instead require us to draw a distinction 
between the professional obligations of hospitals in the rendering of medical care to their 
patients and the obligations hospitals have, simply by virtue of operating facilities open to the 
public, to maintain their premises in a manner that preserves the well-being and safety of all 
users.”  (Id. at 87.)   
 
 Finally, the Court said: 
 

Consistent with these considerations, we conclude that whether negligence in 
maintaining hospital equipment or premises qualifies as professional negligence 
depends on the nature of the relationship between the equipment or premises in 
question and the provision of medical care to the plaintiff. A hospital's negligent 
failure to maintain equipment that is necessary or otherwise integrally related to 
the medical treatment and diagnosis of the patient implicates a duty that the 
hospital owes to a patient by virtue of being a health care provider. Thus, if the 
act or omission that led to the plaintiff's injuries was negligence in the 
maintenance of equipment that, under the prevailing standard of care, was 
reasonably required to treat or accommodate a physical or mental condition of 
the patient, the plaintiff's claim is one of professional negligence under section 
340.5. But section 340.5 does not extend to negligence in the maintenance of 
equipment and premises that are merely convenient for, or incidental to, the 
provision of medical care to a patient. Arguably every part of a hospital's plant 
would satisfy such a standard, since the medical care of patients is, after all, the 
central purpose for which any hospital is built. . . . Even those parts of a hospital 
dedicated primarily to patient care typically contain numerous items of furniture 
and equipment—tables, televisions, toilets, and so on—that are provided 
primarily for the comfort and convenience of patients and visitors, but generally 
play no part in the patient's medical diagnosis or treatment. Although a defect in 
such equipment may injure patients as well as visitors or staff, a hospital's 
general duty to keep such items in good repair generally overlaps with the 
‘obligations that all persons subject to California's laws have’ . . . , and thus will 
not give rise to a claim for professional negligence. If, for example, a chair in a 
waiting room collapses, injuring the person sitting in it, the hospital's duty with 
respect to that chair is no different from that of any other home or business with 
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chairs in which visitors may sit. Section 340.5's special statute of limitations does 
not apply to a suit arising out of such an injury. 

 
(Id. at 88-89; emphasis added.) 
 

The principal case on which AMR relies, Canister v. Emergency Ambulance Service 
(2008) 160 Cal.App.4th 388, was decided before Flores.  There, the plaintiff was a police officer 
accompanying an arrestee in the back of an ambulance.  One employee of the ambulance 
company was driving the ambulance and another was attending to the arrestee in the rear of the 
ambulance.  Plaintiff alleged the first employee was negligently driving the ambulance.  The trial 
court ruled that an ambulance driver is a health care provider and that MICRA applied to his 
actions.  The Court of Appeal affirmed.  The particular MICRA statute involved was Civil Code 
§ 3333.1, dealing with the admissibility of collateral source payments.   

 
On the question whether the ambulance driver’s conduct constituted professional 

negligence, the Court of Appeal said the following.  “The relevant test [in determining whether 
conduct constitutes ‘professional negligence’] is not the degree of skill required, but whether the 
negligence occurred in the rendering of services for which a provider is licensed…. Although the 
act of operating an ambulance may be performed by someone having no special knowledge, 
skill or care as a member of the medical profession, this does not mean the employees here in 
question were not acting as health care providers in transporting the patient to a medical facility. 
. . . [The term] ‘emergency ambulance service’ [in the EMS Act] encompasses all services 
rendered by emergency ambulances, even if the ambulance is engaged in nonemergency 
interfacility transfers. . . . ‘Emergency ambulance services’ turns on whether that level of 
services is available, not on whether the particular patient actually needs that level of services.”  
(Cannister, 160 Cal.App.4th at 405.)  Further, “EMT’s are licensed to provide transport to 
patients and, in any case, the term ‘professional services’ encompasses more than the distinct 
services that a health care provider is licensed to perform.”  (Ibid.)  The court also noted certain 
requirements placed on ambulance drivers that are not placed on drivers of regular automobiles 
and quoted a regulation pertaining to “every ambulance driver responding to an emergency call 
or transporting patients” (Ibid.) and others that applied “during the transport of the sick and 
injured, or during interfacility transfer.”  (Id. at 406.)   

 
Finally, the court said, “Moreover, we disagree with appellant's further claim that 

‘professional negligence’ does not encompass operation of an ambulance, whether as a driver 
or as an attendant. As previously noted, courts have broadly construed ‘professional negligence’ 
to mean negligence occurring during the rendering of services for which the health care provider 
is licensed. . . . An EMT's operation of an ambulance qualifies as professional negligence when 
the EMT is rendering services for which he or she is licensed or when a claim for damages is 
directly related to the provision of ambulance services by the EMT.  (Id. at 406-407 (emphasis 
added).) 
 

However, in Aldana v. Stillwagon, supra, which was decided after Flores, the facts were 
different and the court reached a different result.  There, a paramedic supervisor was driving his 
employer’s pickup truck to the location of an injured fall victim to supervise the responding EMTs 
and, if necessary, provide assistance.  The trial court held the statute of limitations for 
professional negligence actions applied, but, after the decision in Flores, the Court of Appeal 
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reversed.  It held that the paramedic supervisor was not rendering professional services at the 
time of the accident.  In the language of Flores, while the paramedic supervisor was a medical 
professional “the automobile collision remains a ‘garden-variety’ accident not resulting from the 
violation of a professional obligation but from a failure to exercise reasonable care in the 
operation of a motor vehicle.”  (Aldana, supra, 2 Cal.App.5th at 5.)   

 
In discussing Canister, Aldana said the following:  “Canister concluded that both the 

EMT driving the ambulance and the EMT attending the patient were rendering professional 
services. (Canister, supra, 160 Cal.App.4th at p. 407.)  In light of Flores, it is questionable 
whether this conclusion was correct.”  (Id. at 7.) 

 
The court in Aldana continued, “Even if Canister was correctly decided, it is 

distinguishable. The regulation governing a paramedic's ‘scope of practice’ provides that ‘a 
licensed paramedic’ may perform certain specified procedures and administer various 
enumerated medicines ‘while caring for patients in a hospital as part of his/her training or 
continuing education…, or while at the scene of a medical emergency or during transport, or 
during interfacility transfer.’ ... This includes the situation (if not the actions and omissions at 
issue) in Canister—a patient being transported from the scene of an accident to a hospital—but 
not the situation here. Driving a nonambulance vehicle to the scene of an injured victim is 
outside the scope of the duties for which a paramedic is licensed. Under Canister, MICRA would 
not apply.”  (Id. at 7-8.)   

 
The instant case involves the driving of an ambulance, not some other type of vehicle.  

But that distinction does not take it outside the rule of Flores and Aldana.   As discussed in 
Flores, the mere use of equipment owned by a health care provider does not mean that a 
lawsuit based on a resulting accident is necessarily one “based on professional negligence.”  
Paraphrasing Flores, the question, rather, is whether the equipment is being used in “the 
rendering of medical care to ... patients” or relates to “the obligations [healthcare providers] have 
... to maintain [and use] their [equipment] in a manner that preserves the well-being and safety 
of [non-patients.]”    (Flores, supra, 63 Cal.4th at 87).  

 
Further, although the negligent operation of an ambulance “may injure patients as well 

as [the public], a [healthcare provider’s] general duty to [operate such equipment safely] 
generally overlaps with the ‘obligations that all persons subject to California's laws have’ – at 
least when the ambulance is not providing care to a patient, carrying one during an interfacility 
transfer, or rushing to a patient under emergency conditions.  Thus, it should not rise to a claim 
for professional negligence, any more than should “a chair in a waiting room [that] collapses.” 
(Id. at 88-89.)   
 

AMR argues that the result should not be different before it picks up a patient than 
afterwards.  (Opening Brief at 10:10-14.)  The court makes no categorical response to that 
argument.  It will not attempt to answer what the result would have been if the ambulance here 
had been responding to an urgent call, with lights and siren on, and with whatever greater or 
lesser duties and standard of care apply when an ambulance must cut through traffic under 
such circumstances.  The difference in treatment of the two situations is warranted under the 
facts here, where there is no evidence that the ambulance needed to get to Davis at any 
particular time or that the EMTs owed any duty of professional care to the patient.    Surely, 
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AMR would not concede it owed any responsibility for the condition of an infant in Davis whose 
care had not yet been transferred to its EMTs.  It would concede it had such a responsibility 
once it was transporting the infant.  If the suit had been brought by the infant for what happened 
to it in Davis before AMR arrived for a non-emergency transport, AMR would argue it could not 
be liable because it owed no duty to the infant, whereas it would concede a duty was owed if the 
injury occurred while the infant was in the ambulance. 
 

Thus, drawing a distinction on the basis of whether the ambulance had already picked 
up the infant is consistent with what AMR’s own position would be if it were sued by the infant, 
as well as with the California Supreme Court’s instruction in Flores to evaluate “the nature of the 
relationship between the equipment . . .  and the provision of medical care to the plaintiff” and to 
find the negligence is ordinary where it “generally overlaps with the ‘obligations that all persons 
subject to California's laws have.” 
 

AMR cites cases to the effect that the issue is not whether the plaintiff is the patient or 
someone else.  Williams v. Superior Court (1994) 30 Cal.App.4th 318; Hedlund v. Superior 
Court (1983) 34 Cal.3d 695, 704.  Flores did not address that question directly, and Aldana 
stated the same thing, at least in passing.  2 Cal.App.5th at 8.  However, the question is whether 
the plaintiff is injured while the health care provider is rendering professional services to 
someone.  As AMR observes, MICRA applies to defendants, not patients – but MICRA also 
applies only to causes of action for professional negligence.  That is why the cases AMR cites 
are distinguishable.  In each of those cases, the injury occurred while the defendant was 
rendering professional services to a patient or was directly related to the manner in which 
services were being provided in an ongoing medical relationship.  While the identity of the 
plaintiff may not be flatly determinative in itself, it is certainly a factual variable that must be 
looked at in determining whether the tort claim in question is or isn’t one for professional 
negligence, and hence covered by MICRA.  Under no stretch of imagination could the claims of 
Mills and Mason be described as medical malpractice claims in nature.  They could possibly still 
be covered by MICRA if the injuries arose out of the provision of professional services – for 
example, if an ambulance driver’s inattention was caused by a medical emergency as to the 
patient being transported.  But if (as here) there were no medical services being provided at the 
time and the accident was otherwise a garden-variety traffic collision, MICRA does not apply. 

 
Here, no relationship had yet formed between AMR and the infant.  This case should not 

be governed by MICRA any more than it would be if the accident occurred while its employees, 
with Mason present, made a temporary diversion to buy gas or a snack.  In both situations, in 
the operation of the ambulance on the road while not rendering professional services to or 
transporting a patient, AMR owed the legal obligations it owed to the general public traveling on 
the road.  Lowering the amount of any judgment that must be paid for a garden variety 
automobile accident does not serve the purpose of MICRA to address skyrocketing malpractice 
premium costs.   (See Flores, 63 Cal.4th at 86-87.)   

 
While Canister contains broad language that “‘Emergency ambulance services’ turns on 

whether that level of service is available not on whether the particular patient actually needs that 
level of services” and that the EMS Act “encompasses all services rendered by emergency 
ambulances, even if the ambulance is engaged in nonemergency interfacility transfers”, it does 
not define “interfacility transfer” to include the half of the trip that is made to pick up the patient 
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as well as the half that is made to transport the patient to another facility.  Further, as with any 
case, its holding is limited to its facts.  Therefore, it holds nothing more than that MICRA applies 
while an ambulance is transporting a person to whom an EMT is rendering services, whether 
the negligence is by the EMT rendering the services or the one driving the ambulance, and 
whether the injury is to the person receiving the services or to another person in the ambulance.  
It is not that MICRA applies if all the facts are the same, except that no patient is in the 
ambulance.  Under Flores, MICRA should not apply just because a family doctor who is making 
a routine visit to the hospital to visit one of his patients has an accident while he has his 
stethoscope in his car.  And it should not apply here either. 

 
 Defendant’s Request for Judicial Notice filed 2/27/18 
 
 The court denies defendant’s Request for Judicial Notice of the 2008 trial court decision 
in Del Barra. 
 
 AMR’s Objections to Evidence filed 5/24/18 
 
 1 – Sustained.   
 2 – Overruled. 
 3 – Sustained. 
 4 – Overruled. 
 5 – Overruled. 
 6 – Sustained. 
 7 – Sustained. 
 8 – Sustained. 
 
 Form of AMR’s Supporting Papers 
 
The Court also notes that AMR’s papers (e.g., the request for judicial notice and the Lampasona 
declaration) do not comply with CRC 3.1110(f) and Local Rule 3.42 concerning tabbing of 
exhibits.  This has made it considerably more difficult to follow AMR’s arguments by examining 
the materials it cites.  Counsel is directed to review these rules and comply with them as to any 
future filings.  Failure to do so may result in rejection or disregard of nonconforming papers. 

 

  

 4.  TIME:  9:00  CASE#: MSC16-01639 
CASE NAME: MASON VS. AMERICAN MEDICAL RESPONSE 
HEARING ON MOTION TO CONTEST THE GOOD FAITH OF THE SETTLEMENT 
FILED BY AMERICAN MEDICAL RESPONSE, INC. 
* TENTATIVE RULING: * 
 

American Medical Response, Inc. (“AMR”) seeks a determination that the settlement 
between defendant LifePort and plaintiffs Mason and UCSF for $160,000 is not in good faith.  
The motion is denied. 
 

The factors used to determine whether a settlement is in good faith include “a rough 
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approximation of plaintiffs’ total recovery and the settlor's proportionate liability, the amount paid 
in settlement, the allocation of settlement proceeds among plaintiffs, and a recognition that a 
settlor should pay less in settlement than he would if he were found liable after a trial. Other 
relevant considerations include the financial conditions and insurance policy limits of settling 
defendants, as well as the existence of collusion, fraud, or tortious conduct aimed to injure the 
interests of nonsettling defendants.”  (Tech-Bilt, Inc. v. Woodward-Clyde & Associates (1985) 38 
Cal.3d 488, 499.)   A defendant's settlement figure must not be “grossly disproportionate to what 
a reasonable person, at the time of the settlement, would estimate the settling defendant's 
liability to be.”  (Id. at 500.)   It must not be so far “out of the ballpark” in relation to the factors 
outlined above as to be inconsistent with the equitable objectives of Code of Civil Procedure 
§ 877.6.  (Id. at 499-500.)   

 
The party asserting the lack of good faith has the burden of proof on that issue.  (Ibid; 

CCP § 877.6 (d).)  Defendant AMR has failed to meet that burden here. 
 
Based on the evidence before it, the court’s rough approximation of the total recovery is 

$3,000,000, allocated $2,000,000 to plaintiff Mason and $1,000,000 to her employer, UCSF.   
 
The greatest potential liability for the accident is on the part of AMR for the conduct of its 

driver Dragisich, for entering a known construction zone at 65 mph, not seeing a stopped 
cement truck in front of her and colliding with the rear of that truck at approximately 58 mph.   
(See Perl Decl., ¶ 16.)  AMR is also responsible for the conduct of the other EMT, Kang, who 
had a responsibility under AMR policy to continuously scan for hazards, but allegedly went to 
sleep instead.  A reasonable person is likely to find AMR at least 60-90% responsible for this 
accident.   

 
Others equally or more at fault for the accident than LifePort include Stryker, whose 

equipment failed and was likely the actual cause of plaintiff Mason’s injuries, and UCSF, for 
using the LifePort equipment in an ambulance, when it had not been designed or tested for that 
use.  A reasonable person is likely to assign less fault to LifePort than to Stryker and UCSF.  
The court puts LifePort’s potential liability at 0-10%.  The prospect of a finding of no liability on 
the part of LifePort is about 50/50, given the large fault of AMR and the fact that plaintiff will 
essentially be asking LifePort to design its equipment for an extraordinary 50 mph vehicular 
accident, when it did not design its equipment for use in motor vehicles at all. 

 
Given the likelihood of employer fault, the court will reduce the potential overall verdict to 

$2,800,000, with $2,000,000 for plaintiff Mason and $800,000 for UCSF.  LifePort’s 
proportionate share and the ballpark is therefore 0 to $200,000 for plaintiff Mason and 0 to 
$80,000 for UCSF.  The settlement amounts are $120,000 for plaintiff Mason and $40,000 for 
UCSF.  LifePort is entitled to pay less in settlement than it would pay after losing at trial.  The 
court does not find the settlement amounts to be grossly disproportionate to what a reasonable 
person, at the time of the settlement, would estimate LifePort’s liability to be.  (See Widson v. 
International Harvester Co. (1984) 153 Cal.App.3d 45, cited approvingly in Tech-Bilt (settling 
defendant had a 0 to 10 percent responsibility for a case worth $200,000 to $750,000; $30,000 
settlement held to be in good faith). 
 

AMR makes a fallback request to continue this motion for six months.  However, this 
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case was filed August 23, 2016.  Trial was originally set for January 2018 and then reset for 
February 1, 2019.  Experts will likely be disclosed in December 2018.  AMR should have 
anticipated that parties would explore settlement before they incurred the expense of expert 
witness discovery.  It has not shown how any discovery it will conduct will meaningfully alter the 
court’s analysis.  The discovery will be directed at establishing that LifePort’s liability is 
something greater than zero.  AMR has not suggested the discovery is likely to shift the 
predominate fault away from AMR.  Continuing the motion for six months will deprive LifePort of 
the benefits it sought to obtain by settling before all discovery was complete.  The request to 
continue this motion to permit AMR to conduct additional discovery is denied. 
 
Request for Judicial Notice filed 3/2/18 
 
 The court grants this unopposed Request for Judicial Notice.   
 
Rulings on Evidentiary Objections 
 
AMR’s Objections filed 3/2/18 
 
AMR objects to exhibits attached to LifePort’s application for good faith determination.  The 
Court cannot rule on them because it appears that LifePort’s application, though clearly served 
on all the parties, was never filed with the Court; it cannot be located either in the Court’s 
physical file or in the computer docket.  (The Court did not notice this in time to ask for a copy to 
be provided.)  Thus, the Court has not looked at the challenged exhibits.  Based on their 
description in briefing, however, the Court is confident that neither the exhibits nor the objections 
could affect the outcome of this motion. 
 
AMR’s Objections filed 5/24/18 
 

1 -  Overruled. 
2 – Sustained. 
3 – Sustained. 
4 – Sustained. 
5 - Overruled.  The Safety Policy is no more hearsay than a contract is, and for the same 

reasons.  (See Bank of America Nat'l Trust & Sav. Asso. v. Taliaferro (1956) 144 Cal.App.2d 
578, 581-582.) 
 6 – Sustained. 
 7 - Overruled.   
 8 - Overruled. 
 9 – Overruled. 
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 5.  TIME:  9:00   CASE#: MSC16-02050 
CASE NAME: YOUNG-PETRILLO VS. JOHNSON 
HEARING ON MOTION FOR NEW TRIAL 
FILED BY ANGELA R. YOUNG-PETRILLO, YVONNE R. JOHNSON 
* TENTATIVE RULING: * 
 
Plaintiff Young-Petrillo and defendant Yvonne Johnson both move for a new trial in this case.  
Johnson’s motion has not been separately calendared, but is properly presented.  Johnson 
presents no separate arguments or supporting materials; she simply adopts plaintiff’s 
arguments.  This ruling applies to both motions. 
 
The motions are denied. 
 

Liability of Ruggio 
 
In Special Verdict 1, the jury was asked whether each of Johnson and Ruggio were negligent.  
The jury answered “yes” as to both.  In Special Verdict 2, the jury was asked whether each 
defendant’s negligence “was a substantial factor in causing harm to [plaintiff]”.  The jury 
answered “yes” as to defendant Johnson, but “no” as to defendant Ruggio. 
 
Plaintiff’s principal argument is that the jury erred in finding that the negligence of defendant 
Ruggio was not a substantial factor in causing the death of plaintiff’s decedent.  The argument is 
framed both as a matter of the insufficiency of the evidence to support that special verdict, and 
as a matter of fatal logical inconsistency between the jury’s special verdicts (1) that Ruggio was 
negligent, but (2) that her negligence was not a substantial factor in causing the accident. 
 
On such a motion, the Court must conduct an independent review of the record, and cannot 
simply defer to the jury’s determination.  Ryan v. Crown Castle NG Networks (2016) 6 
Cal.App.5th 775.  Nevertheless, “[a] new trial shall not be granted upon the ground of 
insufficiency of the evidence to justify the verdict … unless after weighing the evidence the court 
is convinced from the entire record, including reasonable inferences therefrom, that the … jury 
clearly should have reached a different verdict….”  Code of Civil Procedure § 657.  Accordingly, 
the Court’s review must be “guided by a presumption in favor of the correctness of the verdict 
and proceedings supporting it.  The trial court “should [not] disregard the verdict … but instead 
… should consider the proper weight to be accorded to the evidence and then decide whether 
or not, in its opinion, there is sufficient credible evidence to support the verdict.”  Ryan, 6 
Cal.App.5th at 785, quoting People v. Davis (1995) 10 Cal.4th 463, 523-24 (citation omitted).  
After all, “[i]f the parties wanted a judge to decide the case, they would have waived a jury.  
Because the parties chose a jury trial as their method of dispute resolution, judges should 
respect the jury’s verdict, unless it cannot be supported by the evidence.”  Knighten, California 
Judges Benchbook: Civil Proceedings – After Trial § 2.56 (2017). 
 
In this highly unfortunate accident, the decedent (plaintiff’s father) was riding a motorcycle in the 
number-one lane of northbound I-680 in the vicinity of the Treat exit, when he was killed by a 
collision with Johnson’s car.  It was stipulated that the accident caused the decedent’s death, 
and that the decedent was not himself at fault. 
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Ruggio was driving northbound, intending to exit at Treat.  Belatedly realizing that her exit was 
coming up shortly, Ruggio cut across several lanes of traffic to reach the exit.  At the scene 
and shortly thereafter, Ruggio told various people that she had cut someone off and caused 
an accident. 
 
Johnson was driving northbound in the number-five lane, having just entered the freeway from 
Lawrence Way.  It was Johnson’s car, not Ruggio’s, that actually hit the decedent’s motorcycle.  
The evidence showed that Johnson’s car first veered to the right, then sharply veered left, 
cutting all the way across the northbound lanes from right to left.  Johnson’s car hit the 
motorcycle, driving it into the lane divider and resulting in the decedent’s death. 
 
For purposes of determining Ruggio’s liability, the key question was whether Ruggio’s multiple 
lane changes had caused Johnson to overreact and end up veering sharply to the left.  The only 
person offering any direct evidence on that subject was Johnson herself.  She testified that she 
never saw Ruggio (or any other car) coming from her left.  Instead, her perception or 
recollection was that a car had cut her off from Johnson’s right, sparking her overreaction.  
However, it was more or less agreed among all the other participants in the trial (including 
Johnson’s attorney) that this was simply incorrect.  The video evidence showed that in fact there 
was no car in the lane to Johnson’s right.  Further, since Johnson did not intend to exit at Treat, 
there would have been no reason for her to veer right initially in response to a perceived threat 
from her right. 
 
Plaintiff’s argument rests on several unarticulated and overlapping assumptions – but those 
assumptions are not necessarily true. 
 
First, plaintiff argues as though, when the jury determined that Ruggio was “negligent”, it must 
have meant that Ruggio was negligent specifically in cutting off Johnson, and causing Johnson 
to overreact.  But that was not the question the jury was asked; it was asked simply whether 
Ruggio was negligent.  As Ruggio points out, if “negligent” in a special verdict automatically 
meant “negligent in causing this accident”, there would be no point in asking the second special 
verdict as to substantial causation.  The jury easily could (and apparently did) take the view that 
Ruggio’s maneuver in belatedly moving right to exit was unsafe, independently of whether 
Ruggio’s maneuver did or didn’t have any effect on Johnson. 
 
Second, plaintiff’s argument takes for granted that when Ruggio unsafely cut across several 
lanes of traffic, it necessarily follows that she cut off Johnson unsafely.  That is an inference the 
jury could have drawn, but it is not definitively known or proved.  Johnson herself testified that 
that was not true.  Admittedly Johnson’s testimony on the point was not very reliable, but the 
fact remains that there was no clear agreement in the evidence as to the timing or cause of 
Johnson’s movements.  Ruggio testified that she had started to move from the number-four lane 
into the number-five lane when she saw a car in the number-five lane, approximately even with 
Ruggio’s car, and so Ruggio pulled back into the number-four lane.  Presumably the car Ruggio 
saw was Johnson’s; but it is not clear how exactly Johnson’s car came to be there, how long it 
had been there, how fast it was moving, or whether at that point it was already out of control.  
Ruggio testified that after thinking through the accident later, she suspected that Johnson was 
already out of control by the time Ruggio saw her in the number-five lane.  That could also help 
explain why Ruggio did not see Johnson’s car earlier.  Further, one point that was never very 
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well explained was, if Johnson and Ruggio were even with each other and going about the 
same speed at the time Johnson started veering, how it could then be possible that Johnson’s 
car cut in front of Ruggio without colliding with it. 
 
Third (and closely related to the prior point), plaintiff’s argument assumes that if Ruggio did cut 
off Johnson, that must have been the cause of Johnson’s immediate veering to the right.  That is 
certainly a strong possibility, but not an inevitable conclusion.  We do not know whether 
Johnson saw Ruggio on her left but confused right and left in her recollection; or whether 
instead Johnson mistakenly thought she saw something from the right from the corner of her 
eye; or whether she was simply not paying attention or took her hands off the wheel.  If Johnson 
was already out of control at that point for either of these latter possible reasons, then Ruggio’s 
unsafe lane change was not the cause of Johnson’s movements. 
 
Finally, plaintiff assumes that if Ruggio caused Johnson to veer to the right, Ruggio must also 
be responsible for Johnson’s sharp and unexplained turn to the left, and her continuation of that 
leftward movement all the way across five lanes of traffic.  Again, the jury could have so found – 
but it did not have to so find.  The biggest mystery in this trial was why Johnson veered left, and 
continued in that direction without slowing or stopping.  It is certainly foreseeable that if a 
negligent driver cuts someone off from the left, the second driver will veer to the right – 
especially where, as here, there were a free lane and an exit ramp to the right, and no other 
vehicles in either of them.  But if that were all that had happened, there would not have been 
any accident here, let alone an accident fatal to a motorcyclist several lanes to the left.  While 
the jury could have found (1) that Johnson’s left turn was an overcorrection after Ruggio caused 
Johnson to veer right, it also could have found either (1) that the left turn had nothing to do with 
Ruggio, and/or (1) that such an extreme overreaction – not just moving back to the left, but 
moving all the way across the freeway – was not a reasonably foreseeable consequence of 
Ruggio’s attempted lane change.  Thus, even if the jury had accepted each of the three other 
propositions discussed above, it could have determined that Ruggio’s negligence did not 
reasonably and foreseeably cause Johnson to veer left and kill the decedent. 
 
It is true, as plaintiff stresses, that Ruggio admitted that she had cut someone off and caused an 
accident.  That admission impliedly includes an admission that Ruggio had acted unsafely in 
cutting over to the right to make the exit – which is what the jury found.  It could be taken, 
moreover, as an admission that Ruggio’s car in fact got close enough to Johnson’s to cause 
Johnson to react (i.e., cut her off).  But Ruggio testified at trial that after thinking the accident 
over at greater length, she thought that the car to her right was already out of control.  The jury 
could have accepted her later, calmer recollection over her somewhat panicked immediate 
reaction.  And as to whether she “caused an accident”, that assumes things that Ruggio no 
doubt assumed at the time, but could not actually have known either then or now – namely, 
what Johnson did and why she did it. 
 
This case was tried to a jury, not a judge.  For what it’s worth, however, the Court agrees with 
the jury’s verdicts on these points.  Given how much was unknown about the relative 
movements of the Ruggio and Johnson cars, plaintiff did not make a convincing case that 
Ruggio caused Johnson’s dangerous and fatal mistakes.  Rather, the least implausible 
explanation for this accident is that Johnson was distracted by something other than Ruggio – 
whether an incorrect perception of another vehicle, or simple inattention – and she then veered 
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or drifted right, but then turned radically left for no well-explained reason.  Ruggio did not see 
Johnson prior to her lane change into the number-five lane because Johnson came up 
suddenly.  Thus, the Court is not “convinced from the entire record, including reasonable 
inferences therefrom, that the … jury clearly should have reached a different verdict….”  Code of 
Civil Procedure § 657. 
 

Juror Misconduct 
 
Plaintiff also argues cursorily that a new trial should be granted because of the misconduct of 
two jurors.  Plaintiff argues that during deliberations juror Christean expressed a blanket 
disinclination to award money damages under any circumstances whatsoever, in a case where 
a survivor seeks damages for wrongful death of a family member.  Juror Damato assertedly 
expressed support for Christean’s views and stated that she “felt uncomfortable” awarding 
damages in such a situation.  Such evidence of jurors’ reasons for their votes is squarely 
inadmissible to show misconduct during deliberations, because of the prohibition on evidence of 
a juror’s reasoning or thought processes during deliberations.  E.g., People v. Lindbergh (2008) 
45 Cal.4th 1, 53.  Plaintiff, however, casts this as juror misconduct committed during voir dire, 
namely concealing a bias.  It appears that evidence may be admitted for that purpose.  E.g., 
Tapia v. Barker (1984) 160 Cal.App.3d 761. 
 
The difference is more than technical.  It means that plaintiff cannot prevail by asserting only 
that these jurors stated impermissible biases during deliberations – a showing that the law does 
not allow.  Rather, she has to show that these jurors consciously harbored those impermissible 
biases at the time of jury selection, and consciously decided to conceal them. 
 
Plaintiff’s motion speaks of this in terms of these jurors lying in answering “no” to question 16 of 
the written juror questionnaire.  Viewed in isolation, that is not very plausible.  The questionnaire 
was completed before the jurors were assigned to any particular case, and long before the 
jurors would have been aware that their case involved any issue of wrongful-death damages.  
It is too much to expect that a juror, answering this question in a vacuum, would have 
responded with this level of granularity to a highly general question. 
 
Plaintiff has more of a point, though, if we look beyond the questionnaire to voir dire generally.  
Plaintiff presents no transcript or other evidence of any questions or answers in voir dire – for 
example, whether either of these two jurors was asked any direct questions on this subject.  
Nevertheless, the general subject matter of this lawsuit was discussed at substantial length 
during voir dire.  It is fair to say that if Christean or Damato did really have in mind any blanket 
bias against awarding wrongful-death damages to surviving family members, they would have 
been expected to say so during voir dire, and could reasonably be described as concealing that 
bias by not speaking up. 
 
Factually, this issue arises as a straightforward conflict of recollections between jurors Bagar 
and Perez, on one hand, and juror Christean on the other.  The Court has no reason to think 
that any of these jurors is lying in his or her present declaration.  Rather, in the Court’s view, this 
is a matter of misunderstanding or misrecollection of remarks made during deliberations. 
 
The declarations of Bagar and Perez both state, in identical wording, as follows: 
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During the jury deliberations, a juror named Christopher Christean … informed all 
members of the jury that in his opinion “no person should get money for another 
person’s death.”  Mr. Christean informed all members of the jury that he would 
not award money for somebody’s death.  Mr. Christean stated: “why should we 
give her money?  If she’s over 18 years old she can take care of herself.  I live on 
my own when I was 18.  I took care of myself.  And she had her Dad while she 
had him.  Now she does not.  If anybody dies, does somebody else deserve 
money?”  Mr. Christean informed members of the jury that he would not award 
money damages to anyone under any circumstances for a wrongful death. 

 
Christean’s counter-declaration recounts matters somewhat differently: 
 

During the jury deliberations, I stated that, based on the specific facts of this 
case, Plaintiff should not be awarded money damages.  I stated that Plaintiff was 
an adult, living on her own, and was not harmed by the death of Mr. Petrillo. 
 
I never stated at any time that “no person should get money for another person’s 
death.”  I also never stated that I would not award money damages to anyone 
under any circumstances for a wrongful death.  This is not my opinion and has 
never been my opinion.  I informed the other jurors that there are instances in 
which money damages are warranted for the death of a family member, but that 
none should be awarded based on the evidence presented during trial. 
 

The Court finds that Bagar and Perez thought they heard something Christean did not intend to 
convey, whether because Christean worded things poorly, the others didn’t listen clearly, 
or some of both. 
 
The Court notes in this regard that the bias attributed to Christean is not of the kind that one 
would expect someone to conceal or withhold in voir dire, as might be the case with (say) racial 
prejudice or the like.  Thus, even assuming that Christean was not looking for ways of getting 
out of jury duty, if he held this belief there is no very plausible reason why he would not have 
spoken up during voir dire, to say that he would be uncomfortable if not biased in this type of 
case.  To assume otherwise is to assume that Christean intentionally sought to stay on the jury 
to put himself in a position to sabotage plaintiff’s recovery.  That is not a credible scenario. 
 
The Court further adds that even if it completely credited plaintiff’s proffered evidence, there is 
nothing in it that could remotely support the reprehensible psychobabble about Mr. Christean 
found in plaintiff’s reply brief. 
 
The comments attributed to Damato add nothing significant.  Bagar and Perez state that 
“The statements made by Mr. Christean were joined in by juror Donna Damato.  Ms. Damato … 
also informed all members of the jury that she felt uncomfortable awarding money damages to a 
surviving family member for another family member’s death.”  But if Christean was speaking of 
his views in this particular case rather than a fixed general bias, there was nothing wrong with 
Damato joining in Christean’s comments.  Further, discomfort is not the same thing as bias.  
Jurors often enter verdicts that they feel “uncomfortable” about, but which they feel are 
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compelled by the law and the evidence.  As was discussed in voir dire, that is sometimes part of 
a juror’s job.  There is no indication that Damato felt, but concealed, this “discomfort” at the time 
of voir dire, before she had heard the full details of the case. 
 
Finally, the Court notes, it is odd that plaintiff focuses only on Christean and Damato being two 
of the nine votes needed for the liability verdict in Ruggio’s favor.  Indeed, although the jury 
polling was reported, no party presents any facts or evidence as to how these two jurors voted 
on any other issues (except to note that the vote on future damages was unanimous).  
Christean’s comments, however, were not logically connected to any liability issue, but only to 
damages.  On the face of the matter, then, the biases ascribed to Christean and Damato would 
not logically have affected their votes on the special verdict as to Ruggio’s liability; and 
Christean says his comments occurred only after the jury had reached its decision on that issue.  
Granted, it is not out of the question that a juror, if determined by bias not to award any 
damages, might shade his vote on liability too.  But in that case, one might also expect 
Christean and Damato to have voted against liability for Johnson, and against plaintiff on the 
past-damages verdict.  Perhaps they did, but the Court does not know.  And if they did, it seems 
odd that plaintiff has not brought that out. 
 

Future Damages 
 
Last, plaintiff offers a half-page assertion that the evidence was insufficient to support the jury’s 
zero verdict as to plaintiff’s future damages.  The jury awarded plaintiff $500,000 for past 
damages (that is, from the time of death to the date of trial), but nothing for the time after trial.  
Plaintiff, however, makes no pretense of presenting or even referring to the evidence relevant to 
this part of her motion.  That is necessarily fatal to the contention. 
 
In any event, a key part of the damages evidence in this case was the unfortunate and 
undisputed fact that the decedent was suffering from a cancer that was likely to prove fatal, 
sooner or later.  How long he could have been expected to live was a hotly contested factual 
issue.  It was within the jury’s province to find that plaintiff had not proved that the decedent’s life 
expectancy was more likely than not to last past the time of trial. 
 

  

 6.  TIME:  9:00  CASE#: MSC16-02429 
CASE NAME: FONTENO VS. MOSS 
HEARING ON MOTION FOR TERMINATING SANCTIONS, MONETARY SANCTIONS 
FILED BY MOSS AND MURPHY, GLEN L. MOSS 
* TENTATIVE RULING: * 
 
Defendants’ unopposed motion for terminating sanctions is granted.  Plaintiffs’ complaint 
against defendants is dismissed, with prejudice. 
 
This is a legal malpractice case.  Since filing, however, it appears that plaintiffs (and their 
counsel) have abandoned meaningful participation in the litigation.  The Court has granted 
numerous motions to compel discovery, with awards of sanctions.  Plaintiffs have not complied 
with the Court’s orders, nor have they paid the sanctions.  They have simply ceased to respond.  
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This is to the obvious prejudice of defendants, who have not been able to conduct meaningful 
discovery in the case.  Plaintiffs have not responded to the present motion either. 
 
The discovery sanctions previously ordered by the Court remain in place and remain payable.  
Having resorted to the ultimate sanction of dismissal, however, the Court does not award any 
further monetary sanctions now.  At this point, plaintiffs’ refusals to respond to discovery have 
handed defendants their ticket out of the case; in that sense those refusals are to defendants’ 
advantage, not their prejudice. 
 
That still leaves a question about the future of this action.  Although plaintiffs’ complaint is being 
dismissed, defendants have filed a cross-complaint against plaintiffs.  The present motion does 
not address what, if anything, is to be done with that cross-complaint.  If defendants/cross-
complainants are content to dismiss their cross-complaint, they may submit a final judgment in 
the action, including the sanctions previously awarded.  If cross-complainants intend to pursue 
their cross-complaint, however, it will remain pending for further litigation. 
 
The Court sets a Case Management Conference for October 10, 2018 at 8:30 a.m., in case the 
cross-complainants choose to proceed. 
 
The Court intends to refer this matter for the State Bar as to the apparent failure of 
Mr. Boasberg to represent the interests of his clients in this case. 

 

  

 7.  TIME:  9:00   CASE#: MSC17-01559 
CASE NAME: ROMAN VS. ACCLAIM MOBILITY 
HEARING ON MOTION FOR LEAVE TO FILE 1ST Amended CROSS-COMPLAINT 
FILED BY ACCLAIM MOBILITY, LLC 
* TENTATIVE RULING: * 
 
The Court’s minutes indicate that the present motion for leave to file a first amended cross-
complaint was informally granted (as not objected to) at the CMC on May 11.  In any event, 
the motion is unopposed and is granted.  The proposed first amended cross-complaint should 
be filed (and served on all parties currently in the case) by June 15, 2018. 
 
The request for judicial notice is denied as unnecessary. 
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 8.  TIME:  9:00   CASE#: MSC17-02439 
CASE NAME: JAMKOCHIAN VS. WELLS FARGO 
HEARING ON DEMURRER TO 1st  Amended COMPLAINT of JAMKOCHIAN 
FILED BY WELLS FARGO BANK N.A., HSBC BANK USA 
* TENTATIVE RULING: * 
 
Defendants’ demurrer is sustained without leave to amend, as to all causes of action 
in plaintiffs’ First Amended Complaint.  Defendants’ unopposed request for judicial notice 
is granted. 
 
The Statute of Limitations.  Plaintiffs’ causes of action under the Homeowner Bill of Rights 
(“HBOR”) are barred by the applicable three-year statute of limitations.  (Code of Civil Procedure 
§ 338(a).)  Plaintiffs allege that defendants’ recordation of a notice of default in April 2013, and 
their recordation of a notice of trustee’s sale in July 2013, violated HBOR.  (FAC, ¶¶ 25-27.)  
Yet plaintiffs did not commence this action until December 2017, more than four years later. 
 
In their opposition memorandum plaintiffs seek to invoke the doctrine of equitable tolling.  
But plaintiffs have failed to plead a theory of equitable tolling in the FAC.  That would require 
them to identify why they did not realize they had a cause of action, when and how they did 
come to realize it, and how they acted diligently thereafter – none of which can be found in the 
FAC.  On the contrary, the FAC on its face belies any such theory.  Plaintiffs argue cursorily that 
they were lulled into inaction by defendants’ false representation that defendants contacted 
plaintiffs before recording a notice of default.  How’s that?  Plaintiffs cannot allege that they were 
ignorant of the asserted fact that they were not contacted. 
 
Civil Code § 2920.5.  The HBOR causes of action also lack merit because plaintiff Hovsep 
Jamkochian remains in a Chapter 13 bankruptcy proceeding.  (RJN, Exh. “F”; see Civ. Code 
§ 2920.5 (c)(2)(C).)  The Court notes that, while defendants raised this argument in their 
opening memorandum, plaintiffs do not address it in their opposition memorandum. 
 
Materiality.  The HBOR causes of action also lack merit because plaintiffs have failed to allege 
a “material” HBOR violation.  (Civ. Code § 2924.12(a).  See Johnson v. PNC Mortg. (N.D. Cal. 
Aug. 12, 2014) 2014 U.S. Dist. LEXIS 111846, p. 42 [“”even if there were [an HBOR] violation, it 
was immaterial”].)  The purpose of HBOR is to allow borrowers to explore foreclosure prevention 
options, and to select and implement one.  Plaintiffs chose such an option in December 2013, 
when plaintiff Hovsep Jamkochian commenced a Chapter 13 bankruptcy.  (RJN, Exh. “F”.)  
Furthermore, as is shown by both the FAC and the judicially noticed materials from the 
bankruptcy case, plaintiffs and defendants have in fact been in extended further discussion of 
foreclosure prevention options over the last five years.  Plaintiffs offer no theory as to how an 
alleged violation as to the order of events in 2013 could be of any practical consequence now.  
Any communications concerning foreclosure prevention options that might have occurred in 
2013 are no longer ‘material” to plaintiffs’ current situation in 2018. 
 
1st C/A.  Plaintiffs have failed to adequately allege a violation of Civil Code § 2923.5.  The Court 
frankly finds plaintiffs’ allegations concerning this statute difficult to follow. 
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Plaintiffs describe a payment default occurring in 2016, and communications concerning that 
default in 2016 and 2017, but do not allege that defendants violated HBOR by recording a notice 
of default during those years.  (FAC, ¶ 20 [default] and ¶ 30 [communications].)  Further, 
plaintiffs allege that “Defendants offered Plaintiffs a loan modification,” but do not go on to allege 
whether plaintiffs accepted that offer, and if not why not.  (FAC, ¶ 31.)  Finally, defendants would 
appear to have substantially complied with the statute; the Court notes that the parties explored 
options to avoid foreclosure, with the help of a bankruptcy mediator, in a court-sponsored 
program that concluded in November 2017.  (RJN, Exh. “H”.) 
 
2nd C/A.  The operative language in Civil Code § 2924.11, relied on by plaintiffs, did not come 
into effect until January 1, 2018, and plaintiffs do not allege any 2018 conduct on defendants’ 
part.  Further, plaintiffs do not affirmatively allege that they ever submitted an application for a 
loan modification, much less a “complete” application; accordingly, the concept of “dual tracking” 
does not apply. 
 
3rd C/A.  Defendants cite several decisions holding that a borrower must request a single point 
of contact before a servicer is required to furnish one under Civil Code § 2923.7.  (Opening 
memorandum, p. 5 and fn. 3.)  Plaintiffs cite no contrary authority in their opposition 
memorandum, and do not allege that they ever made such a request.  Nor do they articulate any 
way in which the absence of a single point of contact in 2013 could still be material, given the 
events and negotiations occurring since then. 
 
4th C/A.  Civil Code § 2924.12 is the HBOR remedies statute.  It does not impose affirmative 
duties on lenders or servicers. 
 
5th C/A.  Plaintiffs’ derivative cause of action under the Unfair Competition Law fails for the 
same reasons set forth above.  Further, plaintiffs have failed to allege facts showing that they 
are entitled to an authorized UCL remedy.  (See, Bus. & Prof. Code, §§ 17203, 17204; Korea 
Supply Co. v. Lockheed Martin Corp. (2003) 29 Cal.4th 1134, 1150 [damages not allowed].)  
Plaintiffs do not allege the nature of any restitution they seek, and injunctive relief would be 
moot (at least for now) in light of the bankruptcy stay. 
 
If plaintiffs seek to contest this tentative to request leave to amend, they must come to the 
hearing prepared to discuss (1) how they propose to amend, (2) how the proposed amendments 
will solve the fatal defects in the FAC, and (3) why those amendments were not made or 
proposed before now. 
 
In this respect, the Court observes with strong disapproval that plaintiffs apparently refused to 
engage in the meet-and-confer required by Code of Civil Procedure § 430.41.  Given that the 
FAC was filed in response to defendants’ first demurrer raising all the same issues, however, 
plaintiffs clearly had the benefit of defendants’ critiques when they framed the FAC.  The Court 
must assume that plaintiffs had these asserted defects in mind, and did the best they could to 
meet them in the FAC. 
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 9.  TIME:  9:00   CASE#: MSC18-00212 
CASE NAME: HEFFERNAN VS. LEVINSKY 
HEARING ON MOTION TO STRIKE 
FILED BY DEBRA LEVINSKY 
* TENTATIVE RULING: * 
 
This is a medical malpractice case.  The brief complaint includes a cursory request for attorney 
fees.  Defendant Levinsky moves to strike that request.  The motion is granted. 
 
Code of Civil Procedure §§ 436 and 437 govern the grounds for a motion to strike.  Section 
436(a) permits the court to “[s]trike out any irrelevant, false or improper matter inserted in any 
pleading.”  Section 436 (b) permits the court to “[s]trike out all or any part of any pleading not 
drawn or filed in conformity with the laws of this state, a court rule, or an order of the court.”  
Section 437(a) provides that “[t]he grounds for a motion to strike shall appear on the face of the 
challenged pleading or from any matter of which the court is required to take judicial notice.”  
 
As plaintiff tacitly concedes, there is no legal basis for recovery of attorney fees on a medical 
malpractice claim as such.  The complaint does not identify any other substantive basis for 
seeking attorney fees.  Plaintiff acknowledges as much, but hypothesizes that she might 
uncover some other basis for fees (such as a contract provision) during discovery.  If so, plaintiff 
can seek to amend accordingly.  On the present state of the pleadings, however, there is no 
basis for the fee demand, and it is accordingly stricken. 

 

  

10.  TIME:  9:00   CASE#: MSC18-00570 
CASE NAME: RUIZ-LOZITO VS. WCCUSD 
HEARING ON DEMURRER TO COMPLAINT 
FILED BY WEST CONTRA COSTA UNIFIED SCHOOL DISTRICT 
* TENTATIVE RULING: * 
 
Continued to be heard on July 6, 2018, concurrently with the pending motion to strike portions of 
plaintiffs’ complaint filed by defendant, which requires the Court to consider and decide issues 
similar to those raised in the instant demurrer.  

 

  

11.  TIME:  9:00   CASE#: MSC18-00702 
CASE NAME: WESCOTT VS. BURLINGAME 
HEARING ON DEMURRER TO 1st Amended COMPLAINT 
FILED BY LOUIS BURLINGAME 
* TENTATIVE RULING: * 
 
Defendant’s unopposed demurrer as to the second and third causes of action in the first 
amended complaint is sustained without leave to amend. 
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This is a two-party car crash case, originally filed in San Francisco but transferred on 
defendant’s motion to this Court as the appropriate venue.  The first amended complaint asserts 
causes of action for (1) negligence, (2) negligent failure to carry sufficient liability insurance, and 
(3) vexatious failure to pay plaintiff’s claim.  The second and third causes of action do not exist 
in the law. 
 
Defendant owes no duty to plaintiff as to how much insurance he chooses to carry, so long as 
he carries the statutory minimum coverages.  Plaintiff does not allege that defendant’s coverage 
is below those minimums.  And indeed, this theory could not add anything to plaintiff’s 
prospective recovery.  If plaintiff wins on his negligence claim, he can recover whatever 
damages he proves against defendant, whether or not they are within defendant’s coverage.  If 
plaintiff cannot prove his negligence claim, he could not have any claim for “insufficient 
insurance” in any event. 
 
Defendant is likewise under no tort duty to roll over and concede defeat in this case, as to either 
liability or damages.  We will see in due course whether plaintiff’s underlying negligence claim is 
as ironclad as plaintiff believes it to be. 
 
Plaintiff has not responded to this demurrer.  If he seeks to contest this tentative ruling to seek 
leave to amend, he must come to the hearing prepared to explain exactly what amendment he 
proposes and why it would be legally viable. 
 
Defendant’s answer to the remainder of the first amended complaint must be filed and served 
no later than July 2, 2018. 

 

  

12.  TIME:  9:00   CASE#: MSL15-00430 
CASE NAME: VICTORIA FIRE VS. KUNEY 
HEARING ON MOTION TO VACATE DEFAULT 
FILED BY HERTZ CLAIM MANAGEMENT CORPORATION, et al. 
* TENTATIVE RULING: * 
 
The motion of cross-defendant Hertz for relief from default is granted.  Hertz may file and serve 
its answer by June 15, 2018. 
 
Plaintiff Victoria Fire & Casualty filed this subrogation accident against defendant Kuney, arising 
out of an auto accident in which Kuney was driving a car she rented from Hertz.  Kuney filed a 
cross-complaint against Hertz, alleging that she had purchased insurance from Hertz.  The 
cross-complaint asserted claims for bad-faith denial and indemnification.  Nowhere in the cross-
complaint, however, did Kuney state any amount for the compensatory or punitive damages 
sought.  Nor did she serve any statement of damages. 
 
Because the cross-complaint was basically one for indemnification, it might be argued that 
Kuney could not know the amount of her damages until she either lost or settled the underlying 
claim by Victoria.  That argument was addressed and rejected, however, in Schwab v. Southern 
California Gas Co. (2004) 114 Cal.App.4th 1308, 1326.  The case went on to hold that in the 
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absence of any properly served statement of damages, the entry of a default and a default 
judgment was void, and the trial court had erred in refusing to vacate the default and default 
judgment under Code of Civil Procedure § 473(d).  Schwab is squarely controlling here. 
 
Kuney does not seek to defend the entry of default here.  She argues only that the motion must 
be denied because it was not filed within six months of the entry of default.  That deadline, 
however, appears in and applies to only subdivision (b) of § 473, concerning relief for excusable 
neglect.  The present motion, however, was filed under subdivision (d), which contains no such 
time limit. 

 

  

13.  TIME:  9:00   CASE#: MSL16-03778 
CASE NAME: MIDLAND FUNDING VS. ANDERSON 
HEARING ON MOTION FOR ENTRY OF JUDGMENT UNDER STIPULATED SETTLEMENT 
FILED BY MIDLAND FUNDING LLC 
* TENTATIVE RULING: * 
 
The motion for entry of judgment pursuant to Code of Civil Procedure § 664.6 is granted.  
Judgment will be entered in the amount of $2,661.03, including court costs. 

 

  

14.  TIME:  9:00   CASE#: MSL16-04679 
CASE NAME: FLEXI-VAN VS. ROYAL FREIGHTWAYS 
HEARING ON MOTION FOR SANCTIONS FOR FAILURE TO APPEAR FOR EXAMINATION 
FILED BY FLEXI-VAN LEASING, INC. 
* TENTATIVE RULING: * 
 
Plaintiff’s motion for sanctions for nonappearance at an Order for Examination is denied.  
The motion (filed on March 28, 2018) asserts that Dilbar Singh, the representative of defendant 
Royal Freightways, failed to appear for examination on March 18, 2018.  But the examination 
was in fact noticed and calendared for March 20, not March 18.  On March 20 Mr. Singh did 
appear, and was examined.  At plaintiff’s request the OEX was continued to April 18, 2018 so 
that Mr. Singh could bring additional documents requested by plaintiff.  On April 18 Mr. Singh 
did appear, but plaintiff’s counsel did not appear.  Mr. Singh was therefore excused and the 
OEX was dropped from the calendar, for nonappearance by the examining party or its attorney. 
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15.  TIME:  9:00   CASE#: MSN18-0240 
CASE NAME: RE: 3621 TORGENSEN COURT, ANTIOCH 
HEARING ON DISTRIBUTION OF UNRESOLVED CLAIMS 
FILED 01-31-18 BY ZIEVE BRODNAX & STEELE LLP 
* TENTATIVE RULING: * 
 
Counsel for Claimant Sheila Cruz to appear.  (CourtCall acceptable.) 
 
This case results from a foreclosure and trustee’s sale.  The borrowers/trustors on the deed of 
trust were Sheila and Vincent Cruz, who at the time were married.  The trustee has deposited 
approximately $53,000 in excess proceeds.  Ms. Cruz has put in a claim for half of that sum. 
 
Mr. Cruz has not put in any claim or otherwise appeared, which is no doubt due to the fact that 
he very likely has had no notice at all of either these proceedings or the existence of any excess 
proceeds.  The original notice was mailed to Mr. Cruz only at the address of the foreclosed 
property.  Not surprisingly, it was returned as undeliverable because Mr. Cruz no longer lived 
there and left no forwarding address. 
 
When this claim was before the Court on April 27, the Court noted these circumstances and 
asked Ms. Cruz to file a declaration describing what steps, if any, had been taken to locate and 
notify Mr. Cruz.  Ms. Cruz’s responsive declaration states that she has not seen or spoken to 
him since last November, and that she has “no record” of his last known address or phone 
number.  That, the Court notes, is not quite the same thing as asserting that Ms. Cruz has no 
information from any source as to Mr. Cruz’s whereabouts or how he might be reached.  For all 
this declaration says, Ms. Cruz might know from family or acquaintances where Mr. Cruz is.  
And if she doesn’t, she might nevertheless be able to find out without undue effort.  Note that 
this is not necessarily a requirement that Ms. Cruz perform a full, expensive skip trace; but 
perhaps a little google searching, or (better yet) a phone call or two to Mr. Cruz’s known 
relatives or friends, might be in order. 
 
Of course, Ms. Cruz is seeking only half the excess proceeds, not all of them.  Thus, assuming 
that those proceeds should properly be split 50-50, then Ms. Cruz would be entitled to an order 
for disbursement of her half, without her being held responsible for locating Mr. Cruz as to his 
half.  As the Court commented at the last hearing, though, the problem with this logic is that the 
Court has no solid information supporting the assumption that the proceeds should be split 50-
50.  That may well be the case, but the Court does not know it to be true.  It has not been 
demonstrated by appropriate testimony, and other scenarios are possible.  Procedurally, 
moreover, Mr. Cruz has not been given any opportunity to come in and argue why he might be 
entitled to more than 50%. 
 
Accordingly, the Court is not yet satisfied either (1) that Ms. Cruz is entitled to half, or that 
(2) nothing further could be done to notify Mr. Cruz of the opportunity to present his claim, 
whether that claim is to only half or more than half.  Counsel should appear to discuss how the 
matter is going to proceed from this juncture. 
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16.  TIME:  9:00   CASE#: MSN18-0730 
CASE NAME: IN RE: C. ROMERO 
HEARING ON PETITION FOR APPROVAL OF TRANSFER OF PAYMENT RIGHTS 
FILED BY A. FERN, LLC 
* TENTATIVE RULING: * 
 
The proposed transfer is approved. 

 

  

17.  TIME:  9:00   CASE#: MSN18-0920 
CASE NAME: HALLEY VS. NOGUEZ 
HEARING ON MINOR'S COMPROMISE 
* TENTATIVE RULING: * 
 
The proposed minor’s compromise is approved. 

 

 

 


